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The Unsolicited Purchase Offer: What to Do?

Don’t let the buyer corner you into making a bad sale.

by William S. Hanneman

any business owners routinely receive
M unsolicited calls and letters suggesting

an interest in buying their business.
Some are real; most are not. Every once in a
while, a recognizable industry giant or a well-
respected private equity firm approaches a busi-
ness owner with a sincere interest in acquiring
the business. When that event coincides with
thoughts an owner harbors about a changing
personal situation or a changing industry envi-
ronment, it can strike a chord.

Receiving an intentioned, well-articulated
proposal from a capable and motivated buyer
can be quite flattering. The possibility of clos-
ing the sale without engaging an investment
banker to run a lengthy marketing process has
appeal both to the seller and, most certainly,
to the buyer.

Although it won’t become clear to the
business owner until well into the process,
such an arrangement generally results in a sub-
standard solution. Before locking on to a single
buyer, a business owner should consider that:
I. A great offer is not always

o the best offer

Buyers rarely put forward their best of-
fer first. A specific business purpose formed
the rationale for the initial approach, which
generally means the business could be worth
more to the buyer than it is on a stand-alone
basis. Without expert advice and/or in a com-
petitive process, the seller will never know
how far the deal was from the best offer. Our
experience has been that the mere threat of
a competitive process generally compels a
buyer to boost its offer.

II. Exclusive buyers rarely raise
o their price, and often lower it

A business owner who prematurely
commits to a single buyer forfeits nearly all
negotiating power to that buyer. The standard
protocol in a sale of a business calls for the
buyer to put forward a letter of intent. The
letter portends to outline the business terms
and conditions of a transaction. However, the
only binding provision of the letter is exclu-
sivity. This prohibits the seller from sharing
information with, soliciting, or entertaining
any other offer during the exclusivity period.

A business owner who does not seek expert
advice to examine a proposed purchase offer may

sell at an undervalued price.

Signing that letter formally passes negotiating
leverage to the buyer.

At the time the letter is signed, buyers
generally have performed a minimum amount
of due diligence to confirm their conclusions
of value. A diligence process takes time and
costs money and buyers resist investing in ad-
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With exclusivity confirmed, no
stone that may hide a purchase
price reduction will be left
unturned. Buyers often engage
outside professionals to do this
bidding for them, including
accountants, lawyers, engi-
neers, industry experts, and
environmental consultants.
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vance of exclusivity if they don’t have to.
With exclusivity confirmed, no stone that
may hide a purchase price reduction will be
left unturned. Buyers often engage outside
professionals to do this bidding for them,
including accountants, lawyers, engineers,

industry experts, and environmental consul-
tants. While generally well meaning, every
professional attempts to add value to the pro-
cess (purchase price reduction > professional
fees). That only becomes apparent later.
II o Focusing on an individual
e buyer does not save time
While a seller may avoid the process of
creating a formal selling memorandum, the
business owner must still gather all of the
information that goes into a memorandum.
Buyers don’t shortcut a thorough due dili-
gence process, especially with no pressure to
do so. In fact, without fear of another buyer
waiting in the wings, the diligence investiga-
tion proceeds more thoroughly and leisurely.
The process of gathering and evaluat-
ing the information necessary to prepare for
a sales process not only saves time, but also
provides the opportunity to discover business
shortcomings, documentation discrepan-
cies, or contingent liabilities prior to a buyer
discovering them first and using that to their
advantage when the negotiating leverage is in
their favor.
I'V. Focusing on a single buyer
e doesn't ensure confidentiality
While working with a single buyer may
seem to minimize the chances of the word
getting out, the opposite holds true. Because
information hasn’t been prepared in advance,
the buyer often needs to talk to, or gather in-
formation from, employees, suppliers and/or
customers. This can be particularly problem-
atic if the buyer is a competitor as proprietary
data can be compromised before a deal is cer-
tain to close.
e Lack of an intermediary puts
e the business owner directly in
the hot seat
Buyers typically have the advantage. Not
only do they typically have more experience
buying than the business owner has selling,
but they alone will decide when to part with
their money. The transaction closes when the
buyer writes the check, not a moment before.
Buyers understand that the longer exclu-
sive negotiations go on, the more likely they
are to get their way. As time passes, it gets in-
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creasingly difficult for the seller to turn away
from the deal. During those final minutes of
the game a tremendous amount of yardage
can be lost. Even with the best advisors at the
seller’s side, the only effective defense is main-
taining the threat of alternatives.

The sale of a business requires the busi-
ness owner to make literally hundreds of im-
portant decisions before closing. All involve
business issues and affect the economic out-
come to the seller. Involving an intermediary
fluent in all aspects of a transaction and the
dynamics of negotiation provides the seller
with flexibility to consider decisions being
made and to make corrections if required.
Rather than the seller being the “bad guy”,
the intermediary can play that role, allowing
the seller to remain on favorable terms, which
is particularly important if buyer and seller in-
tend to work together after closing.

On numerous occasions, Zachary Scott
has assisted its clients in closing transactions
at much higher prices than the original of-
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Buyers typically have the advan-
tage. Not only do they typically
have more experience buying
than the business owner has
selling, but they alone will
decide when to part with their
money. The transaction closes
when the buyer writes the
check, not a moment before.
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fer. On one occasion, a local specialty food
company received an unsolicited offer from

a large, publicly traded food company. It was
the most logical buyer for the business and
the initial offer was fair. However, rather than
accept the offer, the specialty food company
asked us to draft an offering memorandum

and go to market. After seeing the memoran-
dum and understanding that other prospec-
tive buyers were being considered, the initial
buyer increased its bid by more than 50% in
order to quickly close the acquisition.
CONCLUSION

It is tempting to pursue an offer from a le-
gitimate buyer in isolation. Indeed, that’s just
the way they like it, cornering all of the ne-
gotiating leverage for themselves. However,
simply starting a formal sale process in a con-
vincing manner is likely to drive the initial
bidder’s price up significantly. This move will
not drive them away. If it did, it is unlikely
that the buyer would have stuck with it to the
end anyway.

Always operating the business as if it were
for sale and maintaining an active relation-
ship with an investment bank enables a firm
to launch a competitive process expeditiously
in response to an unsolicited offer. <
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